2525 West End Avenue, Suite 1500
I Nashville, Tennessee 37203-1423
615.244.0020
Fax: 615.256.1726

WYATT, TARRANT & COMBS, LLP

Knox Walkup IR B
615.251.6713
kwalkup@wyattfirm.com

October 12, 2000

K. David Waddell VIA HAND DELIVERY
Executive Secretary i

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37219

RE: Application of Memphis Networx, LLC for a Certificate of Public Convenience and Necessity to
Provide Intrastate Telecommunication Services and Joint Petition of Memphis Light, Gas & Water
Division, a Division of the City of Memphis, Tennessee ("MLGW") and A&L Networks-Tennessee,
LLC ("A&L") for Approval of Agreement between MLGW and A&L regarding Joint Ownership
of Memphis Networx, LLC; Docket No. 99-00909 - Motion to Show Cause - Violation of Protective
Order

Dear Mr. Waddell:

Enclosed for filing are an original and thirteen (13) copies of the Motion to Show Cause - Violation of
Protective Order.

Thank you very much for your consideration.

Sincerely,

.

John Knox Walkup
Attorney for Memphis Networx, LLC
and A&L Networks-Tennessee, LLC

X eud

D. Billye Sandels, Esq.
Attorney for Memphis Networx, LLC
and Memphis Light, Gas & Water Division

Enclosures

cc: Parties of Record
J. Maxwell Williams, Esq.
Ward Huddleston

451681621 ! D ,r;*
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www.wyattfirm com 500 West Jefferson Street, Suite 2800 250 West Main Street, Suite 1700 311 West Main Street

Louisville, KY 40202-2898
502.589.5235

101 West Spring Street, Suite 500
New Albany, IN 471503610
812.945.3561

Lexington, KY 40507-1746
859.233.2012

29 Music Square Ecst
Nashville, TN 37203-4322
615.255.6161

Frankfort, KY 40601-1807
502.223.2104

6800 Poplar Avenue, Suite 200
Memphis, TN 38138.7445
901.537.1000
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BEFORE THE TENNESSEE REGULATORY AUTHORITY Lol
NASHVILLE, TENNESSEE v e

T
-

IN RE: APPLICATION OF MEMPHIS
NETWORX, LLC FOR A CERTIFICATE OF
PUBLIC CONVENIENCE AND
NECESSITY TO PROVIDE INTRASTATE
TELECOMMUNICATION SERVICES

AND JOINT PETITION OF MEMPHIS
LIGHT, GAS AND WATER DIVISION,

A DIVISION OF THE CITY OF MEMPHIS,
TENNESSEE ("MLGW"), A&L
NETWORKS-TENNESSEE, LLC ("A&L")
FOR APPROVAL OF AGREEMENT
BETWEEN MLGW AND A&L REGARDING
JOINT OWNERSHIP OF MEMPHIS
NETWORX, LLC.

DOCKET NO. 99-00909

vvvvvvvvvvvvvv

MOTION TO SHOW CAUSE -
VIOLATION OF PROTECTIVE ORDER

Come now MEMPHIS NETWORX, LLC ("Applicant") and MEMPHIS LIGHT, GAS AND
WATER DIVISION, and A&L NETWORKS-TENNESSEE, LLC ("Joint Petitioners") and move
the Tennessee Regulatory Authority for an order directing Intervenors Time Warner Communica-
tions of the Mid-South, Time Warner Telecom of the Mid-South, and the Tennessee Cable
Telecommunications Association ("Intervenors") and, more specifically, their counsel, John M.
Farris, to appear at the Hearing Room of the Tennessee Regulatory Authority, and show cause, if
cause there be, under T.C.A. 65-2-106, why sanctions should not be imposed upon the intervenors

and/or their counsel, Mr. Farris, for violation of the Protection Order entered in this cause.



In support of this Motion, the Applicant and Joint Petitioners state the following:

1) On April 20, 2000, the Tennesse Regulatory Authority ("TRA") entered an Order
providing protection to certain confidential information of all parties including the Applicant and
Joint Petitioners in this matter. (A copy of the Protective Order is attached as Attachment 1)

2) On or about April 29, 2000, certain documents were produced at the request of
counsel for the Intervenors, Time Warner Telecom of the Mid-South, L.P., Time Warner
Communications of the Mid-South, and Tennessee Telecommunications Association. Included
among those documents was certain personal financial information of Alex Lowe. That
information, along with other information, was clearly designated as confidential pursuant to the
Protective Order.

3) On May 1, 2000, Intervenors filed a Motion to Lift Protective Order and specifically
identified the "Alex Lowe Financial Statement 12/31/99" as one of the documents for which the
lifting of the Protective Order was requested.

4) The Tennessee Regulatory Authority considered the Motion to Lift Protective Order
at the Hearing on July 17, 2000, and denied the Motion (Transcript of proceedings Monday, July 17,
2000, at pages 6 through 8) (A copy of those pages of the Transcript is attached as Attachment 2)

5) A second motion to Lift Protective Order was filed by the same Intervenors on
September 21, 2000, and that Motion was denied by the Tennessee Regulatory Authority ata hearing
on September 26, 2000.

6) Atno time during the TRA proceedings has any action taken place that is inconsistent

with the confidential status of personal financial information.



7) It has come to the attention of counsel for the Applicant and Joint Petitioners that a
statement was quoted in an article in the Memphis Business Journal of October 6, 2000, that pertains
to financial matters of Alex Lowe. Without confirming or denying the correctness of the statement
contained in the newspaper article, information regarding Mr. Lowe’s personal financial situation
has only been disclosed in the form of confidential documents protected by the Protective Order in
this TRA proceeding. (A copy of the article from Memphis Business Jourﬁal is attached as
Attachment 3 to this document)

8) Disclosure of information produced under seal and subject to the Protective Order is
in violation of the Protective Order.

9) The free exchange of information to adverse parties and to the Authority depends
upon the assurance that confidential information will be treated as confidential by all parties. When
a violation occurs, appropriate sanctions should be imposed.

WHEREFORE, premises considered, Applicant and Joint Petitioners request:

D That the Intervenors, and specifically their counsel, John M. Farris, be ordered to
appear and show cause in the Hearing Room of the Tennessee Regulatory Authority, if cause there
be, under T.C.A. 65-2-1 06, why they should not be found to be in violation of the Protective Order
entered in this proceeding.

2) If a violation is found, that appropriate sanctions be imposed in this proceeding,
including but not limited to the following:

a) dismissal of the intervention of these Intervenors;
b) attorney fees and costs;

) appropriate penalties or fines;



d) damages for injuries to the parties involved and to the TRA as the tribunal
whose orders were not obeyed; and

€) such other relief as is appropriate.

Respectfully submitted,

VR A
John Knox Walkup, Esq‘.
yatt, Tarrant & Combs, LLP
2525 West End Avenue, Suite 1500
Nashville, TN 37203

(615) 244-0200

Attorney for A&L and
Memphis Networx, LLC

O Bl dlow g, |

D. Billye Sande}é, Esq.

Waller, Lansden, Dortch & Davis

A Professional Limited Liability Company
Nashville City Center

511 Union Street, Suite 2100

Nashville, TN 37219-8966

(615) 244-6380

Attorney for MLGW and
Memphis Networx, LL.C
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[

Ricky E. WijRi
Burch, Portdr and Johnson
130 North Court Avenuc
Court Square Office
Memphis, TN 38103-2217
(901) 524-5000

Attorney for Memphis Networx, LLC



CERTIFICATE OF SERVICE

I, John Knox Walkup, hereby certify that on this L2 tﬁ day of October, 2000,

a true and correct copy of the foregoing was delivered by hand delivery, facsimile or U.S. Mail

postage prepaid to the Counsel of Record listed below.

Boult Cummings Conners & Berry, PLC
414 Union Street, Suite 1500

P. O. Box 198052

Nashville, TN 37219

Attorney for NEXTLINK, Tennessee, Inc.

Charles B. Welch, Jr., Esq.

Farris, Mathews, Branan, Bobango & Hellen, P.1.C.

618 Church Street, Suite 300

Nashville, TN 37219

Attorney for Time Warner of the Mid-South, L.P.
and the Tennessee Cable Telecommunications
Association

R. Dale Grimes, Esq.

Bass, Berry & Sims

2700 First American Center

Nashville, TN 37238

Attorney for Concord Telephone
Exchange, Inc., Humphreys County
Telephone Company, Tellico Telephone
Company, Inc., and Tennessee Telephone
Company

45168112.1

Lo -
Henry Walker, Esq. % b LQ‘Q\? | |

Guy Hicks, Esq.

Patrick Turner, Esq.

BellSouth Telecommunications, Inc.
333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
Attorneys for BellSouth
Telecommunications, Inc.

Lee J. Bloomfield, Esq.

Allen, Godwin, Morris, Laurenzi &
Bloomfield, P.C.

One Memphis Place

200 Jefferson Avenue, Suite 1400
Memphis, Tennessee 38103
Attorney for the International
Brotherhood of Elecirial Workers
Union, Local 1288

Vance L. Broemel, Esq.
Consumer Advocate Division
Office of the Attorney General

& Reporter

Cordell Hull Building

425 5th Avenue North

Nashville, Tennessee 37243-0500
Consumer Advocate Division
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: APPLICATION OF MEMPHIS )
NETWORX, LLC FOR A CERTIFICATE OF )
PUBLIC CONVENIENCE AND )
NECESSITY TO PROVIDE INTRASTATE )
TELECOMMUNICATIONS SERVICES ) DOCKET NO. 99-00309
AND JOINT PETITION OF MEMPHIS )
LIGHT GAS AND WATER DIVISION, )
A DIVISION OF THE CITY OF MEMPHIS, )
TENNESSEE (“MLGW") AND A&L )
NETWORKS-TENNESSEE, LLC ("A&L") )
FOR APPROVAL OF AGREEMENT )
BETWEEN MLGW AND A&L REGARDING )
JOINT OWNERSHIP OF MEMPHIS )
NETWORX, LLC )

PROTECTIVE ORDER

To expedite the flow of filings, exhibits and other materials, and to
facilitate the prompt resolution of disputes regarding confidentiality of the
material, adequately protect material entitled to be kept confidential and to
casure that protection is afforded only to material so eatitled, the Tennessee
Regulatory Authority (“TRA”) hereby orders that:

1. For the purpose of this Protective Order (the "Order”), proprietary
or confidential info}matiorl, hereinafter referred to as *“CONFIDENTIAL
INFORMATION” shall mean documents and information in whatever form
which the producing party, in gooed faith, deems to contain or constitute trade

secrets, confidential research, development, financial statements or other

31988272

Attachment 1



commercially sensitive information, and which has been specifically designated
by the producing party. A "Producing Party” is defined as the party creating

the Confidendal Information as well as the party having actual physical

possession of Information produced pursuant to this Order. All summaries,

notes, extracts, compilations or other direct or indirect reproduction from or of
any protected materials, shall be entitled to protection under this Order, and
shall be stored, protected, and maintained at the law offices of parties’ counsel
of record unt! such time that said material shall be remrr;cd, as provided for
in Paragraph 17. Documents containing CONFIDENTIAL INFORMATION shall
be specifically marked as confidential on the cover. Any document so
designated shall be handled in-accordancc with this Order. The provisions of
any document containing CONFIDENTIAL INFORMATION may be challenged
under Paragraph 12 of this Order.

2. Any individual or company subject to this Order, including
producing parties or persons reviewing CONFIDENTIAL INFORMATION, shall
act in good faith in discharging their obligations hereunder. Parties or
nonparties subject to this Order shall include parties who are allowed by the
TRA to intervenc subsequent to the date of entry of this Protective Ordcr.‘ '

3. CONFIDENTIAL INFORMATION shall be used only for the purposes
of this proceeding, and shall be expressly limited and strictly disclosed to the

following perscns:

§19882.3 ’ 2



XL D . CO [EX TS 3 WMl I rTUU Y ] AT r®J.>o9 rasesay

(a) counsel of record for the parties and other legal counsel, including
in-house counsel, for the parties in this case and associates,
secretaries, paralegals, and witnesses or consultants actively
engaged in assisting counsel of record in this and the designated

related proceedings;
(b) TRA Dircctors and members of the staff of the TRA.
Under no circumstances shall any CONFIDENTIAL INFORMATION or copies

thereof, be disclosed to or discussed with anyone associated with the
marketing of products, goods or services in competiion with the products,
goods or services of the producing party. Counsel for the pﬁrties are expressly
prohibited from disclosing CONFIDENTIAL INFORMATION produced by
another party to their respective clients, or to any other persen or entity that
does not have a need to know for purposes of preparing for or participating in
this proceeding. Whenever an individual, other than counsel, is designated to
have access, then notice {by sending a copy of the executed affidavit] must be
given to adversary counsel prior to the access being given to that individual
and that individual, prior to seeing the material, must exacute an affidavit that
the information will not be disclosed and will not be used other than in this
proceeding.

4, Prior to disclosure of CONFIDENTIAL INFORMATION. to any
employee or associate counsel for a party, the counsel representing the party
who is to receive the CONFIDENTIAL INFORMATION shall provide a copy of
this Order to the recipient employee or associate counsel who shall be bound

by the terms of this Order.

519883.2 3
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5. If any party or non—pafty subject to this Order inadvertently fails to
desig;:até documents as CONFIDENTIAL in accordance with the provigions of
this Order when producing the documents this failure shall not constitute a
waiver of conﬂdent-iality, provided the party or non-party who has produced the
document shall notify the recipient of the document in writing within five (9)
days of discovery of such inadvertent failure to designate the document as
CONFIDENTIAL. At that time, the recipients will immcdiagely treat the subject
document as CONFIDENTIAL. An inadvertent failure té designate a document
as CONFIDENTIAL, shall not, in any way, affect the TRA's determination as to
whether the document is entitled to CONFIDENTIAL status.

6. If any party or non-party subject to this Order inadvertently fails to
designate documents as CONFIDENTIAL In accordance with the provisions of
this Order when producing such documents and the failure is not discovered in
ﬁmc to provide a five (5) day notification to the recipient of the confidential
nature of the documents referenced in the parégraph above, the failure shall
not constitute a waiver of confidentiality and a party by written motion or by
oral motion at a Pre-Hearing conference or at the Hearing on the merits may
request designation of the documents as CONFIDENTIAL, and if the motion is
granted by the .Prc-H;aring Officer, Administrative Law Judge or the Authority,
the recipients shall immediately trcat the subject documents as
CONFIDENTIAL. The Tennessee Regulatory Authority, the Pre-Hearing Officer

or Administrative Law Judge may also, at his or her discretion, either before or

5198332 4
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during the Pre-Hearing conference or Hearing on the merits of the case, allow
information to be designated CONFIDENTIAL and treated as ;uch in
accordancc with the terms of this Order.

7. Any papers filed in this proceeding that contain, quote,
paraphrase, compile or otherwisc disclose documents covered by the terms of
this Ordcr, or any information contained therein, shall be filed and maintained
with the Exccutive Secretary of the TRA in sealed envelopes marked
CONFIDENTIAL and labeled to reflect the style of this =pro‘cccding, the docket
number, the contents of the envelope sufficient to identify its subject matter
and this Protective Order. The envelopes shall be maintained in a locked filing
cabinet. The envelopes shall not be opened or their contents reviewed by
anyone except upon order of the TRA, Pre-Hearing Officer, or Administrative
Law Judge after due notice to counsel of record. Notwithstanding the foregoing,
the Directors and the Staff of the TRA may review any papecr filed as
CONFIDENTIAL without obtaining an order of the TRA, Pre-Hearing Officer or
Administrative Law Judge, provided the Directors and Staff maintain the
confidentiality of the paper. in accordance with the terms of this Order.

8. Documents, information and testimony designated as
CONFIDENTIAL, In aécordancc with this Order, may be disclosed in testimony
at the Hearing of this proceeding and offered into evidence used in any hearing
rclated to this action, subject to the Tennessee Rules of Evidence and to such

future orders as the TRA, the Pre-Hearing Officer, or the Administrative Law

519882.2 5
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Judge may enter. Any party intending to use documents, information, or
testimony designated CONFIDENTIAL shall inform the producing party a;.nd the
TRA, the Pre-Hearing Officer, or the Administrative Law Judge, prior to the
Hearing on the merits of the case in the manner designated previously in this
Order, of the proposed use; and shall advisc the TRA, the Pre-Hearing Officer,
or the A.dmim'stratjvc Law Judge, and the producing party beforc use of the
information during witness examinations so that appropriate measures can be
taken by the TRA, the Pre-Hearing Officer, or the Administr:ativc Law Judge to
protect the confidential nature of the information.

9. Except for documents filed with the Executive Secretary of the
TRA, all documents covered by the terms of this Order that are disclosed to the
requesting party shall be maintained separately in files marked
CONFIDENTIAL and labeled with reference to this Order at the offices of the
requesting party’s counsel of record and retwned to the producing party
pursuant to Paragraph 17 of this Order.

10. Nothing herein shall be construed as preventing any pé.rty from
continuing to use and disclose any information (a) that is in the public domain,
or (b) that subsequently becomes part of the public domain through no act of
the party, or {c) that is disclosed to it by a third party, where said disclosure
does not itself violate any contractual or legal obligation, or (d) that is

independently developed by a party, or (c) that is known or used by it prior to

510882.2 6
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this proceeding. The burden of éstablis'm‘ng the existence of (a} through (e)
shall be upon the party attempting to use or disclose the information.

11. Joint petitioner, Memphis Light Gas & Water Division (*"MLG&W"),
is a- local governmental entity. As a goverﬂmcntal entity, certain documents
and records of MLG&W may be subject to public inspection as public records
as required by applicable State law. Nothing contained hercin shall be
construed as a reclassificaion of any such public document, and the
“Confidential® designation of any such document: shall not affect its
g:]asaiﬁcation as a public record for the purposes of a public records request
made pursuant to applicable procedures and state law.

12, Any party may contest the designaticn of any document er
information as CONFIDENTIAL by filing a Motion with the TRA, Pre-Hearing
Officer, Administrative Law Judge cr the courts, as appropriate, for a ruling
that the documents, information or testimony should not be so treated. All
documents, informaton and testimony designated as CONFIDENTIAL,
however, shall be maintained as such until the TRA, the Pre-Hearing Officer,
the Administrative Law Judge or a court orders otherwise. A Motion to contest
must be filed not later than ten (10) days prior to the Hearing on the Merits.
Any Reply from the Company seeking to protect the status of their
CONFIDENTIAL INFORMATION must be received not later than five {S) days

prior to the Hearing on the Merits and shall be presernited to the Authority at

the Hearing on the merits for a ruling.

519882.2 7
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13. Nothiz;g in this Order Qhall prevent any party from assertipg any
objection to discovery other than an objection based upon grounds of
confidentiality. Nothing in this Order is intended to Jimit or expand the
statutory authority of the Attorney Gc.ncral or the Consumer Advocate Division
as expressed in T.C.A. § 10-7-504(a) titled Confidential Records, and T.C.A. §

65-4-118 titled Consumer Advocate Division.

14, Non-party witnesses shall bc entitled to invqu the provislons of
this Order by designating information disclesed or documents produced for use
in this action as CONFIDENTIAL in which event the provisions of this Order
shall govern the disclosure of information or documents provided by the non-
party witness, A non-party witnesses’ designation of information as
CONFIDENTIAL may be challenged under Paragraph 12 of this Order.

15. No person authorized under the terms herein to receive access to
documents, information, or testimony designated as CONFIDENTIAL shall be
granted access until such person has complied with the requirements set forth

in paragraph 4 of this Order.

16. Any person to whom disclosure or inspection is made in violation
of this Order shall be bound by the terms of this Order.
17. Upon an order becoming final in this proceeding or any appcals

resulting from such an order, all the filings, exhibits and other materials and

information designated CONFIDENTIAL and all copies thereof shall be

returned to counsel for the party who produced (or originally created} the

519882.2 8
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filings, exhibits and other mat:rfa.ls, within fifteen (15) days. Coun_scl who
received the filings, exhibits aﬁd other materials, designated as CONFIIjENTIAL
.shall certify to counsel for the producing party that all the filings, exhibits and
other materials, plus all copies or extracts from the filings, cxﬁibits and other
materials, and all copies of the extracts from the filings, exhibits and other
materials thereof have been delivered to counsel for the producing party.

18. After termination of this proceeding, the provisions of this Order
relating to the confidential nature of CONFIDENTIAL DOCUMENTS,
information and testimony shall continue to be binding upon pearties herein
and their officers, employers, employees, agents, and/or others for five years
unless this Order is vacated or modified.

19. Nothing herein shall prevent entry of a subsequent order, upon an
appropriate showing, requiring that any documents, information or testimony

designated as CONFIDENTIAL shall receive protection other than that provided

herein.

Richard Collier, Pre-Hearing Officer

ATTEST:

K. David Waddcll, Executive Secretary

5198322 9
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APPROVED FOR ENTRY:

D. Billye Sanders
Attorney for Memphis Networx, LLC and

Memphis Light Gas & Water Division

C GO0

JoAn Knox Walkup
Attorney for Memphis Networx, LLC and

A&L Network-Tennessee, LLC

2l Gl

Henry Walker
Attorn r NEXTLINK Tennessee, LLC

Guy Hic aa—
Atto South Telecormmunications, Inc.

Odf, s il ]

Charles B. Welch, Jr.

Attorney for Time Warner Telecom of the
MidSouth, L.P., Time Warner

Communications of the MidSouth, L.P. and
Tennessee Cable Telecommunicatons Association

SC P s
R. Dale Grimes

Attorniey for
Concord Telephone Exchange, Inc., Humphreys
County Telephone Company, Tellico Telephone

any, Inc. and Tennessee Telephone Company
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The uadersigned, being duly sworn, deposes and says:

L. Iam employed or retained by ‘ y Who is s party in Docket

Neo. §3-00903.
2, [ I"nvc read the Protective Order of the Tennessee 4Regulatory Authority dated

» 2000 respecting diselosure of Confidential Information. I agreeto be bound by

the temis thereof, including the requirements that the information not be disclosed and not be used
other than in this prooeeding and  understand that unauthorized disclosure of Confidential
Information consti:!utcs 2 violation ofthe Order and may subject me to aw action for injunctive relief
and/or damages.

FURTHER AFFIANT SAITH NOT.

SWORN TO AND SUBSCRIBED before me this dty of . 2000.

NOTARY PUBLIC ™~

My Comunission Expires:
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